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Judge’s ruling steers Tiverton
Yacht Club back to the future

‘The yacht clubs plans to expand after a devastating fire in.

2003 draws opposition from neighbors who want the
operation to be governed by zoning laws from the 1960s.

BY GINA MACRIS

JoLmrAL STar WRITER
TIVERTON — A Superior
Court judge has issued a ruling
that in effect sends the Tiverton
Yacht Club back o the 1960,
wheén members' children learned
to sail on small “candy boats” and
took swimming lessons from &

fore the club put in 2 marina to
accommodate boats with a deep-
er draft, installed a swimming
pool cut of concern for pollution
in the Sakonnet River and began
offering swimming lessans to the
public.

In early June 2003, fire de-
stroved the Victorian house that

foat off n T-dock in the Sakonnm had housed the club since 1958,
River, n

__ That was 20 years urmomha* SEE RULING, D2
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Until now, the ¢lub has con-
tinued to operate seasonally,
maintaining a focus on children
and youth that has sustained the
membership, despite’ the diffi-

culties the organization has

faced, according o the commo-
dore,; Cheryl Padilla.

The club pool has hosted a
Red Cross swimming program
OpeEn to all children and the

membership has had meetings.

and functions under a tent, Pa-
dilla said.

But ihe elub’s plans for re-

‘building sent an a?ready-sam

mering zoning disptite between
the club and its neighbors to Su-
perior Court, Newport.

In a recently ﬂnnlizedmderin

Superior Court, Newport, Judge

Melanie Thunberg nullified a
building permit the town had is-
suﬂdn}maragnfbranewclub-
house, agreeing with the cluby’s
neighhﬂrs that the plans would
lead o an expansion and inten-

sification of & nonconforming

use in a residential zone,

The club has responded by
asking the Town Council to
amend the zoning ordinance to

the R-40 zone, on Riverside

Drive. The council, in tum, has
referred the matter to the Plan-
ning Board for a recommenda-
tion.

And the neighbors who per-
suaded the court to nullify a
building permit to reconstruct
the club have objected to any
zoning change.

___One of them, lawyer David M.
Campbell, wrote the Planning
Board that the yacht club’s re-
quest for a zoning change is a
“transparent effort to reverse the

rt County Superior
_Cﬂurt, which found that the TYC
(is) - non-conforming use (and)
should be eliminated as soon as
possible.”

Among other things, Thun-
‘berg's order prohibits the yacht
clubfrom continuing swimming
instruction for the public under
Ihe auspices of the Red Cross.

found that the
yac'tﬂ club, as 2 nonconforming
use, may not expand in any way
— net even to extend the foun-
dation of the building to the pe-
rimeter of the supports for the
porches that burned down with
the century-old Victodan house
that had served as a clubhotse,

A building permit granted by

w a year ago would have
the larger foundation,

make the club a permitted usein  as well as an increase in the use-

e Y

able interior space and on-site
parking,

However, the overall footprint
of the: nlubhnrusa would have re-
mained the same,

In her decision, Thunberg
said, "Courts must strictly con-
strue the scope of nonconform-
ing uses because they are
viewed as detfimental to the
zoning scheme, and the overrid-
ing public polley of zoning s
aimed at theilr' reasonable re-
striction and eventunl elimina-
tion,"

She cited two philosophical
concepts embaodied In the law:

M That the only noncon-
forming use entitled to protec-
tlon is the one that existed at
the time any ordinance was
passed making it nonconform-
tn% in this case, 1964,

That public policy re-
qulrf:]: the termination of non-
conforming usesuspandll [y
possible. X

Thunberg's order bans any
commercial use of yacht club
facilities; the pool, the marina,
or any new clubhouse that may
I:e ‘built on the site of the old
one,

_Any new clubhouse — limit-
ed to the. square-footage of the
century-old house that burned
down — could not even bE
rented out to a club member,

Thunberg strictly, restricted
off-season use, relying on evi-
denee about club operations
‘contemporaneous. with the en-
actment of the town zening or-
_dinance in 1964 to define per=
mittedmﬂnﬂnpermﬂted activ-
ities.

According to the yacht club’s
E:r.grer the club cannot be used

any way in conjunction with
‘the marina, not even to allow
boat owners to park on yacht
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Tiverton Yacht Club was destroyed by an early morning fire in June 2003,

club property or use the yacht
¢lub bathrooms

In approaching the Town
Council for a zoning change,
the lawyer, Kenneth R Trem-
blay, argues that the town's
Comprehensive Plan contem-
plates marine activity for the
waterfront area encompassing
the site of the yacht club, the
zoning ordinance not with-
standing.

“] den't think the town ever
intended that the yacht club
would cease to exist." he sid.

“We're saying to the town, ‘if
you want a vacht club, you
should permit it as a matter of
right.’ That would mean chang-
ing the zoning ordinance,"
Tremblay said,

The reguest for & zoning
change filed with the council
says that with few exceptions,
most of the lots in the water-
front district, between the

_ Stone Bridge abutment and the
railroad bridge abutment, have
insufficient land to support a
yacht club.

Moreover, the part of the
waterfront district that is off
Main Road is unsuitable be-
cause of the high volume of
traffic, combined with the fact
that many children use the club
in the summer, Tremblay said.

The club gsks that the coun-
cll amend the zoning ordl-
nance to make a yacht club a
permitted use in the R-40 zone
adjacent to the waterfront dis-
trct on Riverside Drive south
of the rallrad bridge abut-
ment.

Campbell, meanwhile, ar-

gues that the club's request is
incompatible with the town's
Comprehensive Plan because
the ¢club is in an R-40 zone

Campbell, his wife, Kath-
leen, and two other abutters,
John H. Moran Jr. and Eileen
M. Moran, were plaintifis in
the lawsuit,

“They are trying 10 make a
marina a permitted legal use in
a residential zone,” Campbell
said.

If the request is granted; he

=aid, he and his neighbors

would be permitted to sell their
homes to a maring developer,
leading to a complete change
in the characteristics of the
neighborhood.

“The Tiverton Yacht Club
operated for more than 30

years without a marna”
Campbell said.
“Kids would come during the

summer on weekdays”™ he

said, “It was less of an adult
club than it is now,"” said
Campbell, whose wife was a
member when she was a child.

“Slips and moorings are part
of a marina, and & yacht club
and a marina are not synony-
mous,” said Campbell.

Campbell wrote the Plan-
ning Board that the yacht
club's applicationis "defective”
because it is "ambiguous,” rely-
ing on the Planning Board to
draft an.amendment tothe zon-
ing ordinance,

Three members of thé Plan-
ning Board are also members
‘of the vacht club and ' must re-
ciise themselves from any de-
liberation over the yacht club

e

Teguest,

They are vice chaltman Pe-
ter Corr, Stephen Hughes,
Cynthia Nebergall. John Rapo-
sa, who also sits on the Plan-
ning Board, has a family mem-
ber who is one of the directors
of the yacht club.

The remaining five members
of the board constitute o quo-
rum and can hear the case, but
the board is waiting for a con-
flict-of-interest ruling from the
Rhode Island Ethics Commis-
sion before it proceeds, accord-
ing to a hoard spokeswoman.

The Planning Board will
meet next Thursday. _

The judge, meanwhile; noted
in her decision that “tension
and hostility™ marked the rela-
tionship between the yacht
club and the Campbells and the
Morans.

She cited testimony from
John Brady, a retired mechani-
cal engi and club member,
who alleged in 22004 lettertoa
ioecal newspaper that Moran as-
saulted him after he parked his
car on Holden Way, a right-of-
way that had already been a
matier of dispute when the
clubhouse burned down,

Brady “characterized the in-
cident as ‘the latest event in a
long series of harassments by
the neighbors to the nerth and
south of the Tiverton Yacht
Club," " Thunberg wrote,

The fate of the right-of-way,
which the club has sought for
parking since 2002, is the sub-
ject of continuing ltigation.
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